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Names of Attorneys of Record. 


For Howard Automobile Co., 
(Claimant and appellant) 
REDMAN & ALEXANDER, San Fran- 
cisco. 


For the United States, appellee: 
UNITED STATES ATTORNEY, S. F. 


In the Southern Division of the United States 
District Court for the Northern District of 
California, First Division. 


No. 12,957. 


THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JACK MODESTI, 
Defendant, 
and 


H. O. HARRISON CO., a Corporation, 
Applicant. 


Praecipe for Transcript of Record. 
To the Clerk of the Above-entitled Court: 

You will please prepare copies of the following 
documents and papers in the above cause and 
forward them under your certificate and seal to the 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit at San Francisco, Cali- 
fornia, as a transcript of record in said cause. 
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Information; order for sale of automobile; ap- 
pheation for allowance of lien; notice of hearing 
appleation for allowance of lien; order and opin- 
lon denying application for allowance of lien; peti- 
tion for writ of error; bond on writ of error; as- 
signment of error; writ of error; bill of exceptions; 
citation on writ of error; praecipe for appellate 
record; elerk’s certificate on printing of record. 

W. C. BiNGon, 
REDMAN & ALEXANDER, 
Attorneys for Plaintiff in Error. 


[Endorsed]: Filed Jul. 6, 1923. Walter B. 
Maling, Clerk. By ©. M. Taylor, Deputy Clerk. 
Le] 
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In the Southern Division of the United States 
Distriet Court for the Northern District of 
California, First Division. 

No. 12,957. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JACK MODESTI, 
Defendant. 


Information. 
At the November term of said court. in the year 
of our Lord one thousand nine’ hundred and 
twenty-two 


*Page-number appearing at foot of page of original certified Tran- 
script of Record. 


The United States of America. a 


BE IT REMEMBERED that John T. Williams, 
United States Attorney for the Northern District 
of California, by and through Kenneth M. Green, 
Special Assistant United States Attorney, who 
for the United States in its behalf prosecutes in 
his own proper person, comes into court on this 
the 14th day of February, 1923, and with leave of 
the said Court first having been had and obtained, 
gives the Court to understand and be informed 
as follows to wit: 

That the allegations hereinafter set. forth each 
of which your informant avers and verily believes 
to be true, are made certain and supported by a 
special affidavit made under oath, and that this 
information is based upon said affidavit, which 
said affidavit is hereto attached and made a part 
hereof; 


NOW, THEREFORE, your informant presents: 

THAT 
JACK MODESTI | 

hereinafter called the defendant, heretofore, to 
wit, on or about [2] 14th day of December, 
1922, at in the city and county of San Fran- 
cisco, in the Southern Division of the Northern 
District of California, and within the jurisdiction 
of this court did then and there transport certain 
intoxicating liquor, to wit, 2 5-gal. bottles of what 
is called jackass brandy then and there containing 
one-half of one per cent or more of alcohol by vol- 
ume which was then and there fit for use for bev- 
erage purposes. 
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That the transporting of the said intoxicating 
liquor by the said defendant was then and there 
prohibited, unlawful and in violation of Section 
3 of Title IT of the Act of Congress of October 28, 
1919, to wit, the National Prohibition Act. 

AGAINST the peace and dignity of the United 
States of America, and contrary to the form of 
the statute of the said United States of America 
in such case made and provided. [3] 

SECOND COUNT. 

And informant further gives the Court to under- 
stand and be informed as follows, to wit: 

That the allegations hereinafter set forth, each of 
which your informant avers and verily believes to 
be true, are made certain and supported by a 
special affidavit made under oath and that this 
information is based upon said affidavit, which 
said affidavit is hereto attached and made a part 
hereof. 

NOW THEREFORE, your informant presents: 
Te 

JACK MODESTI 
hereinafter called the defendant, heretofore, to wit, 
on or about the 14th day of December, 1922, at 
in the city and county of San Francisco, 
in the Southern Division of the Northern District 
of California, and within the jurisdiction of this 
court, then and there being, did then and there 
wilfully and unlawfully possess certain intoxicat- 
ing liquor, to wit: 2 5-gal. bottles of what is called 
jackass brandy then and there containing one-half 
of one per cent or more of alcohol by volume which 


The United States of America. 3D 


was then and there fit for use for beverage pur- 
poses. 

That the possession of the said intoxicating li- 
quor by the said defendant at the time and place 
aforesaid was then and there prohibited, unlawful 
and in violation of Section 3 of Title IL of the 
Act of Congress of October 28, 1919, to wit, the 
National Prohibition against the peace and dig- 
nity of the United States of America, and con- 
trary to the form of the statute of the said United 
States of America in such case made and provided. 

JOHN T. WILLIAMS, 
United States Attorney. 
KENNETH M. GREEN, 
Special Assistant U. 8. Attorney. [4] 


United States of America, 
Northern District of California, 
City and County of San Francisco,—ss. 

George Neary being first duly sworn deposes and 
says: That Jack Modesti on or about the 14th 
day of December, 1922, at city and county of San 
Francisco, in the Southern Division of the North- 
ern District of California, and within the jurisdic- 
tion of this Court, did then and there on the prem- 
ises aforesaid certain intoxicating liquor, to wit: 
2 5-gal. bottles of what is called jackass brandy 
then and there containing one-half of one per cent 
or more of alcohol by volume which was then and 
there fit for use for beverage purposes. 

That the transporting of the said intoxicating 
liquor by the said defendant at the time and place 
aforesaid was then and there prohibited, unlawful 
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and in violation of Section 21 of Title II of the 
Act of Congress of October 28, 1919, to wit, the 
‘‘National Prohibition <Act,”’ 

And affiant on his oath aforesaid further de- 
poses and says: THAT 

JACK MODESTI 

on or about the 14th day of December, 1922, at 
city and county of San Francisco, in the Southern 
Division of the Northern District of California, 
and within the jurisdiction of this Court, did then 
and there possess certain intoxicating liquor, to 
wit, 2 5-gal. bottles of what is called jackass 
brandy then and there containing one-half of one 
per cent or more of alcohol by volume which was 
then and there fit for use for beverage purposes. 

That the possession of the said intoxicating l- 
quor by the said defendant was then and there 
prohibited, unlawful and in violation of Section 3 
of Title II of the Act of Congress of October 28, 
1919, to wit, the ‘‘ National Prohibition Act.” 

GEORGE NEARY. 


Subscribed and sworn to before me this 13th day 
of February, 1923. 

[Seal ] C. M. TAYLOR, 
Deputy Clerk, U. 8. District Court, Northern Dis- 

trict of California. 

[Endorsed]: Filed Feb. 15, 1923. W. B. Mal- 
ing, Clerk. By Lyle S. Morris, Deputy Clerk. 
[9] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, First Division. 


No. 12,957. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JACK MODEST, 
Defendant. 


Order of Sale of Property Seized. 

It appearing to the satisfaction of the Court 
that the above-entitled defendant was on the 17th 
day of March, 1923, convicted of illegally trans- 
porting intoxicating liquor in a certain automo- 
bile hereinafter described, which said automobile 
was, at the time of the arrest of said defendant, 
seized by and still is in the possession of the federal 
Prohibition Director for the State of California, 
and no good cause to the contrary being shown by 
the owner of said automobile; 

IT IS HEREBY ORDERED that said automo- 
bile, to wit, an Essex Touring Car, License No. 
604483, be sold at public auction by the United 
States Marshal for the Northern District of Cah- 
fornia, at the United States Post Office Building, 
7th and Stevenson Streets, city and county of 
San Francisco; 

IT IS FURTHER ORDERED THAT the said 
marshal, after deducting the expenses of keeping 
the said automobile, fee for the seizure and the 
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cost of the sale, shall pay all liens, according to 
their priorities, which are established as being 
bona fide and as having been created without the 
lienor having any notice that the said automobile 
was being used or was to be used for the illegal 
transportation of liquor at the time of the seizure 
thereof, and shall pay the balance of the proceeds 
into the [6] Treasury of the United States as 
miscellaneous receipts. 
R. 8. BEAN, 
United States District Judge. 
Dated: March 22, 1923. 


[Endorsed]: Filed Mar. 22, 1923. Walter B. 
Maling, Clerk. By C. W. Calbreath, Deputy 
Clerk. [7] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, First Division. 


No. 12,957. 


THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JACK MODESTI, 
Defendant. 


Application for Allowance of Lien Upon Seized 
Property. 

Comes now H. O. Harrison Co. and in support 

of this application for a lien against the Essex 

automobile seized by the United States Govern- 
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ment in connection with the arrest of the above- 
named defendant or against the proceeds of the 
sale of said automobile, alleges as follows: 

i thet applicant is and at all times men- 
tioned herein was a corporation organized and 
existing under and by virtue of the laws of the 
State of California and engaged therein in the 
business of selling automobiles. 

2. That on or about the 14th day of April, 
1922, applicant sold an Essex touring automobile, 
1922 model, Factory No. 611287, Motor No. 71226 
to Jack Modesti, defendant above named, under 
a conditional sales contract under the terms of 
which title was retained by applicant until the 
purchase price was fully paid. That before the 
completion of the payments by said Modesti pro- 
vided in said contract and while said contract was 
in full force and effect and on or about the 14th 
day of December, 1922, said Modesti was arrested 
charged with the transportation of intoxicating 
liquor in violation of the Federal Prohibition Act 
and said automobile was seized by duly authorized 
agents of the United States Government. That 
on or about the 17th day of March, 1923, said de- 
fendant Modesti was [8] convicted and fined in 
the above-entitled court and action. 

3. That the unpaid balance due and to become 
due under said contract from said Modesti to ap- 
plicant at the time of said seizure is the sum of 
One Hundred Ninety-eight and 06/100 ($198.06) 
Dollars and accrued interest at the rate of 8% 
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from April 14, 1922, the date upon which said pay- 
ments became due. 

4, That applicant had no Entities or reason 
to beheve that said automobile would be used for 
- transportation purposes in violation of the Fed- 
eral Prohibition Act and that applicant had no 
notice that said vehicle was being used or was 
to be used for illegal transportation of liquor or 
for any purpose in violation of law. 

WHEREFORE, applicant prays for the allow- 
ance of a lien in its favor in the sum of One Hun- 
dred Ninety-eight and 06/100 ($198.06) Dollars 
and accruing interest at the rate of 8% from 
April 14th, 1922, against the said Essex touring 
automobile herein described or against the pro- 
eeceds of the sale of said automobile pursuant to 
the statute in such cases made and provided. 

H. O. HARRISON CO. 
By REDMAN & ALEXANDER, 
Attorneys for Applicant. [9] 


United States of America, 
State of California, 
City and County of San Francisco,—ss. 

A. L. King, being first duly sworn deposes and 
says: That he is the auditor of H. O. Harrison 
Co., the applicant named in the foregoing applica- 
tion, and is authorized to verify said application; 
that he has read said application and knows 
the contents thereof; that the said is true of his 
own knowledge except as to the matters therein 
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stated on information and belief. and that as to 
those matters he believes it to be true. 
A. L. KING. 


Subseribed and sworn to before me this 28th 
day of March, 1923. 
[Seal ] OLIVE DIBBLE, 
Notary Pubhe in and for the City and County of 
San Francisco, State of California. 
Service of the within application for lien ad- 
mitted this 29th day of March, 1923. 
JOHN T. WILLIAMS, 
EK. L. 
Attorney for United States. 


[Endorsed]: Filed Mar, 29, 1923. Walter B. 
Maling, Clerk. By C. W. Calbreath, Deputy 
Clerk. [10] 


Tn the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, First Division. 


No. 12,957. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


JACK MODESTY, 
Defendant. 


1 H. O. Harrison Company vs. 


Notice of Hearing of Application for -Allowance 

of Lien. 

To the UNITED STATES DISTRICT ATTOR- 
NEY, the SPECIAL ASSISTANT to the 
UNITED STATES DISTRICT ATTORNEY, 
and to the UNITED STATES MARSHAL: 

You will please take notice that the application 
of H. O. Harrison Co. for the allowance of a lien 
in its favor upon the Essex touring car seized 
and ordered sold in the above-entitled proceed- 
ings will be placed upon the calendar for hearing 
in the above-entitled court on Monday, April 2d, 

1928, at ten o’clock A. M. or as soon thereafter as 

the matter can be heard. 

Dated March 29th, 1923. 
REDMAN & ALEXANDER, 
Attorneys for Applicant. 
Service of the within notice admitted this 29th 
day of March, 1923. 
JOHN T. WILLIAMS, 
dD! Oe 
, Attorney for U.S. 


[Endorsed]: Filed Mar. 29, 1923. Walter B. 
Maling, Clerk. By C. W. Calbreath, Deputy 
Clerk. [11] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, First Division. 


No. 12,871. 
UNITED STATES OF AMERICA, 


Je llenianiabie, 
vee 
DANIEL BELLI, 
Defendant. 
No. 12,188. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
GUISEPPE CAPACIOLIT, 
Defendant. 
No. 12,296. 
UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
E. O. KILDALL, et al., 
Defendants. 
: No. 12,957. 
UNITED STATES OF AMERICA, 
Plaintiff, 


VS. 


JACK MODESTI, 
Defendant. 
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Order Denying Motion. 

PARTRIDGE, JOHN S.— [12] In each of 
the above-entitled causes the defendants duly 
pleaded guilty and were punished for the illegal 
transportation of liquors contrary to the provisions 
of the National Prohibition Statute. In each case 
the liquor was found in an automobile and the 
automobile was seized and confiscated by the 
Government. The defendant in each case was 
in possession of the automobile by virtue of 
a contract of sale by which the title to the 
automobile was retained by the vendor, said title 
not to pass to the defendant until the payment of 
certain specified sums of money. All of these con- 
tracts were in the form of conditional sales, long 
recognized under the law of California. 

In the first three causes the matters are before 
the Court on petitions for return of the automo- 
bile by the vendor. In the last cause, however, the 
vendor does not ask for the return of the automo- 
bile, but applies for an order establishing a lien 
upon the proceeds of the sale, to the extent of 
-the balance of the unpaid purchase price. 

Section 26 of the National Prohibition law pro- 
vides: ‘‘Whenever intoxicating liquors  trans- 
ported or possessed illegally shall be seized by an 
officer, he shall take possession of the vehicle and 
team, or automobile . . . and shall arrest any 
person in charge thereof. The Courts upon con- 
viction of the person so arrested, shall order the 
liquor destroyed and, unless good cause to the con- 
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trary is shown by the owner, shall order a sale. 
by public auction of the property seized, and the 
officer making the sale . . . shall pay all liens 
according to the priority which are established 
as being bona fide and as having been created 
without the henor having any notice that the car- 
rying vehicle was being used or was to be used 
for illegal transportation of the liquor.’”’? [13] 

It is not by any means easy to reconcile the 
decisions upon Section 26 of the Act. Judge 
Thomas, District Judge of the District of Con- 
necticut in United States vs. Silvester, 273 Fed. 
253, allowed a lien for the amount of the unpaid 
purchase price under what the opinion calls ‘‘a 
conditional bill of sale,’’ although he denied the 
return of the automobile. The opinion seems to 
treat the unpaid purchase price as a len upon 
the property. He denied the petition for the re- 
turn of the automobile, however, upon the theory 
that that would permit ‘‘a henor or mortgagor to 
profit by the transaction and that result was 
never intended by the framers of the law.”’ 

Quite recently Judge Dooling of this District, 
sitting in the District of Arizona, in the United 
States vs. Marshal Montgomery, et al., held dis- 
tinetly and emphatically that the vendor under 
a conditional bill of sale has no lien upon the auto- 
mobile. He gives this as his reason: ‘‘It is not 
unreasonable to suppose Congress had in mind the 
fact that an owner may determine who shall have 
the use of the vehicle and thus, in a measure, control 
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-such use, while a henor may not, because he is at 
no time entitled to its possession.”’ 

It seems to me that this is clearly the proper 
rule to apply in a case arising under a contract 
of conditional sale made and to be performed in 
the State of California. It is perfectly well set- 
tled in this state that under one of these condi- 
tional contracts for the sale of personal property, 
the title remains in the vendor and if the property 
is destroyed, the loss falls upon him. Potts Com- 
pany vs. Benedict, 156 Cal. 322; Waltz vs. Sil- 
veria, 25 Cal. App. 717. It is equally well settled 
that the vendor has his option of either of two reme- 
dies upon the failure of the vendee to pay the bal- 
ance of the purchase price; [14] 

First, he can take back the property because the 
title is still in him; 

Second, he can waive his right, treat the sale as 
absolute, and sue for the balance; but he cannot 
do both. Park & Lacey Company vs. White River 
Lumber Company, 101 Cal. 37; Holt Manufactur- 
ing Company vs. Ewing, 109 Cal. 353; Waltz vs. 
Silveria, supra; Muney vs. Bram, 158 Cal. 300; 
Adams vs. Anthony, 178 Cal. 158. 

Reference was made on the argument and the 
submission of authorities to the recent case of 
McDowell vs. United States, No, 3865, decided by 
the Circuit Court of Appeals for this Circuit on 
February 5th. In that case, however, the real 
question involved was whether Section 3450 of 
the Revised Statutes had been repealed by the 
provisions of the National Prohibition Act. It 
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was clearly recognized that under Section 3450, 
the conveyance in which goods were moved in an 
attempt. to defraud the United States of a tax was 
absolutely forfeited, whether or not the person 
so conveying the goods was the actual owner of 
the vehicle or not. In that case the Court says 
that this provision of the Revised Statutes was in 
effect repealed by Section 26 of the National Pro- 
hibition Act. It is therefore apparent that unless 
language is found in Section 26 which would re- 
lieve the vendor under a conditional bill of sale 
from the provision of forfeiture and sale, that 
those latter provisions would authorize the Gov- 
ernment to seize and sell the conveying vehicle. 
As Judge Dooling points out in his decision, no 
such language is found. 

It is clear to me, therefore, that at least in Califor- 
nia, the following conclusions are inevitable. [15] 

1. The vendor under a conditional bill of sale 
retaining title to the property in himself cannot 
compel the return of the property by the Govern- 
ment; 

2. Such a vendor has no lien upon such a vehicle 
for the very simple reason that he is the owner 
thereof. 

The motions, therefore, in each case will be de- 
nied. 

Dated: April 14, 1923. 


[Endorsed]: Filed Apr. 14, 1923. Walter B. 
Maling, Clerk. By C. W. Calbreath, Deputy Clerk. 
[16] 


18 H. O. Harrison Company vs. 


In the Southern Division of the United States 
District Court, for the Northern District of 
California, First Division. 

No. 12,957. 


THE UNITED STATES OF AMERICA, 


Plaintiff, 
VS. 
JACK MODESTI, 
Defendant, 
and 
H. O. HARRISON CO., a Corporation, 
Applicant. 


Petition for Writ of Error. 


To the Honorable JOHN 8S. PARTRIDGE, Judge 
of the United States District Court: 

The above-named applicant feeling aggrieved 
by the order made and entered in the above-en- 
titled cause on the 14th day of April, A. D. 1928, 
- does hereby apply for a writ of error from said or- 
der to the Cireuit Court of Appeals for the Ninth 
Circuit, for the reason set forth in the assignment 
of errors filed herewith, and it prays that a writ of 
error be allowed and that citation be issued as pro- 
vided by law and that a transcript of the record, 
proceedings and document upon which said decree 
was based, duly authenticated, be sent to the 
United States Circuit Court of Appeals for the 
Ninth Circuit under the rules of court in such cases 
made and provided. 
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And your petitioner further prays that the proper 
order relating to the required security to be re- 
quired of it be made. 

H. O. HARRISON CO., 
- Petitioner. 

By REDMAN & ALEXANDER, 
Attorneys for Petitioner. [17] 

Writ of error allowed upon giving bond as re- 
quired by law for the sum of $500.00. 

JOHN 8S. PARTRIDGE, 
Judge of the United States District Court. 

Service of the within petition for writ of error 
admitted this 3d day of May, 1923. 

J.T. WILLIAMS, U.S. Attorney, 

Attorney for Plaintiff, United States of America. 


[Endorsed]: Filed May 3, 1923. Walter B. Mal- 
ing, Clerk. By C. W. Calbreath, Deputy Clerk. 
[18] 


In the Southern Division of the United States 
District Court, for the Northern District of 
California, First Division. 

No. 12,957. 


THE UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
JACK MODESTI, 
Defendant, 
and 
H. 0. HARRISON CO., a Corporation, 
| Applicant. 
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Assignment of Errors. 

Now comes the applicant in the above-entitled 
cause and files the following assignment of errors 
upon which it will rely upon its prosecution of the 
writ of error in the above-entitled cause from the 
decree made by this Honorable Court on the 14th 
day of April, 1923. 

di 

That the United States District Court for the 
Northern District of California erred in denying 
the application for allowance of a lien filed by the 
applicant in the above cause. 

alate 

That the United States District Court for the 
Northern District of California erred in refusing to 
erant the application of the applicant for the allow- 
ance of a lien in its favor upon the Essex automobile 
ordered sold in the above-entitled cause, for the rea- 
son that said applicant had a valid and existing 
claim against said automobile and that it had 
no way of securing payment of said claim except 
by taking said [19] automobile. 

WHEREFORE, applicant prays that said order 
be reversed and that an order be entered reversing 
the decision of the lower court in said cause and al- 
lowing a lien in favor of applicant as prayed in its 
application. 

REDMAN & ALEXANDER, 
Attorneys for Applicant. 
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Service of the within assignment of errors ad- 
mitted this 3d day of May, 1923. 
J.T. WILLIAMS, U.S. Atty., 
Attorney for Pltff. United States of America. 


[Endorsed]: Filed May 3, 1923. Walter B. Mal- 
ing, Clerk. By C. W. Calbreath, Deputy Clerk. 
[20] 


The premium charged for this bond is 10.00 
Dollars per annum. 


In the Southern Division of the United States 
District Court, for the Northern District of 
California, First Division. 


No. 12,957. 


THE UNITED STATES OF AMERICA, 
Plainizff, 
VS. 
JACK MODEST, 
| Defendant, 


and 


H. 0. HARRISON CO., a Corporation, 
Applicant. 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS, 
that we, the H. O. Harrison Co., a corporation, as 
principal, and The Aetna Casualty and Surety 
Company, as surety, are held and firmly bound 
unto the plaintiff, the United States of America, 
in the above-entitled action in the full and just 
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sum of Five Hundred Dollars ($500.00), to which 
payment well and truly to be made we bind our- 
selves and each of us jointly and severally, and 
our, and each of our, successors, representatives 
and assigns, firmly by these presents. 

Sealed with our seals and dated this 8th day of 
May, A. D. 1923. 

WHEREAS, lately at a District Court of the 
United States for the Northern District of Cali- 
fornia in a proceeding pending in said court, en- 
titled as above, an order and judgment was ren- 
dered against said applicant H. O. Harrison Co., 
a corporation, and the said applicant has sued out 
a writ of error in the United States Circuit Court. 
uf Appeals in and for the Ninth Circuit to reverse 
the said order and judgment; [21] 

NOW, THEREFORE, the condition of this ob- 
ligation is such, that if the said H. O. Harrison 
Co., a corporation, shall prosecute such writ of er- 
ror to effect, and answer the damages and costs 
if it shall fail to make its plea good, then the above 
application to be void; otherwise, to remain in full 
force and virtue. 

[Seal] H. O. HARRISON CO. 

By A. S. KING, 
Its Secretary. 
THE AETNA CASUALTY AND 
SURETY COMPANY. 
By H. C. WOOD, 
Resident Vice-President. 
APiest: 
[Seal] P. M. CHRISTIANSON, 
Resident Assistant Secretary. 
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Approved this 18th day of May, 1923. 
JOHN §8. PARTRIDGE, 
District Judge. 


[Endorsed]: Filed May 18, ‘1923. Walter B. 
Maling, Clerk. By C. M. Taylor, Deputy Clerk. 
[22] : 


In the Southern Division of the United States 
District. Court, for the Northern District of 
California, First Division. 


No. 12,957. 


THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


JACK MODESTY, 
Defendant, 
and 


H. O. HARRISON CO., a Corporation, 
Applheant. 


Bill of Exceptions. 

-BE IT REMEMBERED that on February 15, 
1923, the plaintiff by John T. Williams, United 
States Attorney for the Northern District of Cali- 
fornia by leave of Court filed a verified informa- 
tion in two counts against one Jack Modesti, and 
that the following is a true copy of said information 
and of the affidavit in support thereof: 


24 H. O. Harrison Company vs. 


‘‘In the Southern Division of the United States 
District Court, for the Northern District of 
California, First Division. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


JACK MODESTI, 
Defendant. 


INFORMATION. 

At the November term of said Court in the year 
of our Lord one thousand nine hundred and twen- 
ty-two; 

BE IT REMEMBERED that John T. Williams, 
United States Attorney for the Northern District 
of California, by and through Kenneth M. Green, 
Special Assistant United States Attorney, who 
for the United States in its behalf prosecutes in his 
own proper person, comes into Court on this, the 
14th day of February, 1922, and with leave of the 
said Court first having been had and obtained, 
gives the Court to understand and be informed 
as follows, to wit: [23] 

That the allegations hereinafter set forth, each 
of which your informant avers and verily believes 
to be true, are made certain and supported by a 
special affidavit made under oath, and thai this 
information is based upon said affidavit, which 
said affidavit is hereto attached and made a part 
hereof; 
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NOW, THEREFORE, your informant presents: 
That Jack Modesti hereinafter called the defend- 
ant, heretofore, to wit, on or about the 14th day 
of December, 1922, in the City and County of San 
Francisco, in the Southern Division of the North- 
ern District of California and within the jurisdic- 
tion of this Court, then and there being, did then 
and there transport certain intoxicating liquor, to 
wit: 2 5-gal. bottles of what is called jackass 
brandy, then and there containing one-half of one 
per cent or more of alcohol by volume which was 
then and there fit for use for beverage purposes. 

That the transporting of said intoxicating liquor 
by the said defendant at the time and place afore- 
said, was then and there prohibited, unlawful and 
in violation of Section 3 of Title IT of the Act of 
Congress of October 28, 1919, to wit, the ‘‘ National 
Prohibition Act.’’ 

AGAINST the peace and dignity of the United 
States of America, and contrary to the form of the 
statute of the said United States of America in 
such case made and provided. 

. And informant further gives the Court to under- 
stand and be informed as follows, to wit: 

That the allegations hereinafter set forth, each 
of which your informant avers and verily believes 
to be true, are made certain and supported by a 
_ special affidavit made under oath and that this in- 
formation is based upon said affidavit, which said 
affidavit is hereto attached and made a part hereof. 
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NOW, THEREFORE, your informant presents: 
That Jack Modesti, hereinafter called the defend- 
ant, heretofore, to wit, on or about the 14th day of 
Deeeriber, 1822, i the City and County of, San 
Francisco, in the Southern Division of the North- 
ern District of California, and within the jurisdic- 
tion of this Court, then and there being, did then 
and there wilfully and unlawfully possess certain 
intoxicating hquor to wit: 2 5-gal. bottles of what 
is called jackass brandy, then and there containing 
one-half of one per cent or more of alcohol by 
volume which was then and there fit for use for 
beverage purposes. 

That the possession of the said intoxicating 
liquor by the said defendant at the time and place 
aforesaid was then and there prohibited, unlawful 
and in violation of Section 3 of Title II of the Act 
of Congress of October 28, 1919, to wit, the Na- 
tional Prohibition Act. 

AGAINST THE PEACE AND dignity of the 
United States of America, and contrary to the 
form of the statute of the said United States of 
America in such case made and provided. 

JOHN T. WILLIAMS, 
United States Attorney. 
KENNETH M. GREEN, 
Special Assistant United States Attorney. [24] 


United States of America, 
Northern District of California, 
City and County of San Francisco,—ss. 
George Neavy being first duly sworn deposes 
and says: That Jack Modesti on or about the 14th 
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day ot December, 1922, at City and County of 
San Francisco, in the Southern Division of the 
Northern District of California, and within the 
jurisdiction of this Court, did then and there on 
the premises aforesaid certain intoxicating liquor, 
to wit: 2 d-gal. bottles of what is called jackass 
brandy, then and there containing one-half of one 
per cent or more of alcohol by volume which was 
then and there fit for use for beverage purposes. 

That the transporting of the said intoxicating 
liquor by the said defendant at the time and place 
aforesaid was then and there prohibited, unlaw- 
ful and in violation of Section 21 of Title II of 
the Act of Congress of October 28, 1919, to wit, 
the ‘‘National Prohibition Act.”’ 

And affiant on his oath aforesaid further deposes 
and says: That Jack Modesti on or about the 14th 
day of December, 1922, at City and County of 
San Francisco, in the Southern Division of ‘the 
Northern District of California, and within the 
jurisdiction of this Court, did then and there pos- 
sess certain intoxicating liquor, to wit, 2 5-gal. 
pottles of what is called jackass brandy then and 
there containing one-half of one per cent or more 
of aleohol by volume which was then and there fit 
for beverage purposes. 

That the possession of the said intoxicating 
liquor by the said defendant was then and there 
prohibited, unlawful and in violation of Section 3 
of Title II of the Act of Congress of October 28, 
1919, to wit, the ‘‘National Prohibition Act.’’ 

GEORGE NEAVY. 
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Subscribed and sworn to before me this 13 day 
of February, 1923. 
[Seal] C. M. TAYLOR, 
Deputy Clerk, U. 8. District Court, Northern Dis- 
trict. of California. 


Filed: Feb. 15, 1923. W. B; Meling, Clerk. By 
Lyle §. Morris, Deputy Clerk.’’ 

That on March 17, 1923, the said defendant Jack 
Modesti upon being arraigned on the said informa- 
tion pleaded guilty to both counts thereof; that 
thereupon the Court upon the said plea of guilty 
sentenced the said defendant Jack Modesti to pay 
a fine of $400.00, and provided that in the event 
the said fine was not paid he be imprisoned in the 
County Jail of the City and County of San Fran- 
cisco for a period of four months; that on March 
21, 1923, in the said proceeding the said Court 
duly made and entered its order for the sale of one 
certain Essex touring car; that a true copy of the 
said order is as follows: 


‘In the Southern Division of the United States 
District Court, for the Northern District of 
California, First Division. 

No. 12,957. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
JACK MODESTI, 
Defendant. [25] 
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ORDER OF SALE OF PROPERTY SEIZED. 


It appearing to the satisfaction of the Court. that 
the above-entitled defendant was on the 17th day of 
March, 1923, convicted of illegally transporting 
intoxicating liquor in a certain automobile here- 
inbefore described, which said automobile was, 
at the time of the arrest of said defendant, seized 
by and still is in the possession of the Federal 
Prohibition Director for the State of California, 
and no good cause to the contrary being shown 
by the owner of said automobile; 

IT IS HEREBY ORDERED that said automobile, 
to wit, an Essex Touring Car, License No. 604,483, 
be sold at public auction by the United States 
Marshal for the Northern District of California, 
at the United States Post Office Building, 7th and 
Stevenson Streets, City and County of San Fran- 
cisco; 

IT IS FURTHER ORDERED that the said 
Marshal, after deducting the expenses of keeping 
the said automobile, fee for seizure and the cost 
of the sale, shall pay all liens, according to their 
priorities, which are established as being bona fide 
and as having been created without the lenor 
having any notice that the said automobile was 
being used or was to be used for the illegal trans- 
portation of liquor at the time of the seizure there- 
of, and shall pay the balance of the proceeds into 
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the Treasury of the United States as miscellaneous 
receipts. 
R. S. BEAN, 
United States District Judge. 
Dated: March 22, 1923. 


[Isndorsed]: Filed Mar. 22, 19238. Whalter 1. 
Maling, Clerk. By C. W. Calbreath, Deputy 
Clerk.” 


BE IT FURTHER REMEMBERED that on the 
29theday of ‘March, 1928, H. G@ Barnson @o., ap- 
plicant above named, filed in the above-entitled 
proceeding its verified application for the allow- 
ance of a lien in its favor upon the proceeds of the 
sale of the Essex automobile, which said Essex 
automobile was seized by the United States Gov- 
ernment and ordered sold in the said proceeding, 
being in words and figures following, to wit: 


‘“‘In the Southern Division of the United States 
District Court, for the Northern District of 
California, First Division. 

No. 12,957. 


THE UNITED STATES OF AMERICA, 
Plaintiff, 
WS 
JACK MODESTI, 
Defendant. 
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APPLICATION FOR ALLOWANCE OF LIEN 
UPON SEIZED PROPERTY. [26] 

Comes now H. O. Harrison Co. and in support 
of this application for a lien against the Essex 
automobile seized by the United States Govern- 
ment in connection with the arrest of the above- 
named defendant or against the proceeds of the 
sale of said automobile, alleges as follows: 

1. That applicant is and at all times mentioned 
herein was a corporation organized and existing 
under and by virtue of the laws of the State of 
California and engaged therein in the business of 
selling automobiles. 

2. That on or about the 14th day of April, 1922, 
applicant sold an Essex touring automobile, 1922 
model, Factory No. 611287, Motor No. 71226, to 
Jack Modesti, defendant above named, under a 
conditional sales contract under the terms of which 
title was retained by applicant until the purchase 
price was fully paid. That before the comple- 
tion of the payments by said Modesti provided in 
said contract and while said contract was in full 
force and effect and on or about the 14th day of 
December, 1922, said Modesti was arrested charged 
with the transportation of intoxicating liquor in 
violation of the Federal Prohibition Act and said 
automobile was seized by duly authorized agents 
of the United States Government. That on or 
about the 17th day of March, 1923, said defend- 
ant, Modesti was convicted and fined in the above- 
entitled court and action. 
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3. That the unpaid balance due and to become due 
under said coutract from said Modesti to applicant 
at. the time of said seizure is the sum of One Hun- 
dred Ninety-eight and 06/100 ($198.06) Dollars 
and accruing interest at the rate of 8% from 
April 14, 1922, the date upon which said payments 
became due. 

4. That applicant had no knowledge or reason 
to believe that. said automobile would be used for 
transportation purposes in violation of the Fed- 
eral Prohibition Act and that applicant had no 
notice that. said vehicle was being used or was to 
be used for illegal transportation of liquor or for 
any purpose in violation of law. 

WHEREFORE, applicant prays for the allow- 
ance of a len in its favor in the sum of One Hun- 
dred Ninety-eight and 06/100 ($198.06) Dollars 
and accruing interest at. the rate of 8% from April 
14th, 1922, against the said [Essex touring auto- 
mobile herein described or against the proceeds 
of the sale of said automobile pursuant to the 
statute in such cases made and provided. 

H. 0. HARRISON CO. 
By REDMAN & ALEXANDER, 
Attorneys for Applicant. 


United States of America, 
State of California, 
City and County of San Francisco,—ss. 

A, L. King, being first duly sworn, deposes and 
says: That he is the auditor of the H. O. Harn- 
son Co., the applicant named in the foregoing ap- 
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plication and is authorized to verify said appli- 
cation; that he has read said application and knows 
the contents thereof; that the same is true of his 
own knowledge except as to the matters therein 
stated on information and belief and that as to 
those matters he believes it to be true. 
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Subscribed and sworn to before me this 28 day 
of March, 1923. 

[Seal] OLIVER DIBBLE, 
Notary Public in and for the City and County of 

San Francisco, State of California. 

BE IT FURTHER REMEMBERED that said 
application came on regularly to be heard on the 
3d day of April, 1923, before the Court without 
a jury, a jury having been waived by the parties, 
Kenneth M. Green, Esq., Special Assistant United 
States Attorney, appearing for the plaintiff, the 
United States of America, and Messrs. Redman & 
Alexander, appearing for applicant, H. O. Har- 
rison Co., the Honorable John 8. Partridge, United 
States District Judge for the Northern District of 
California, presiding; 

Whereupon the following proceedings were had 
and evidence introduced, to wit: the record of the 
previous proceeding in the said cause including the 
papers and documents hereinabove set forth were 
seen, examined and understood by the Court and 
thereupon the conditional contract of sale referred 
to in the application of H. O. Harrison Co., was 
offered and received in evidence being in words 
and figures following, to wit: [28] 


ORIGINAL 


Conanuanal Contract of Sale 


This Conditional Contract of Sale, made by and between H. O, Harrison Co, 


party of the first part, and Jack Modesti party of the second part, 
WITNESSETH: That the party of the first part hereby agrees to sel) and the party of the second part to buy the ful- 
lowing deacribed automobile upon the terms and conditioos hereinaftcr set forth: ? M 
MOOEL “* qypeoreooy | moron | SERIAL STATE | NEWOR | NuMeeR oF 
YEAR TRAE RARE | (1F TRUCK @TATE TONNAGE) | NUMBER NUMBER | Sinnen UBEO CYLINDERS 


. ia | 
| Essex Pouring 71226 | 611267 New 4 


And pay therefor In Gold Coin of the United States the tote! purchase price of 31510 e 20 aa follows: 
$ 850,00 upon the algning of thia contract, recelpt of which is hereby neknowlenged, and the halance of 


$ 660, 20 as followa: 


$ 66,02 on Jan.14923 $ 66,02 on Mey 14 1€2 $ 66,02 on Sept.149 22 
s 66.02 on Feb.14923 $ 66.02 on Junel4 1922 8 66.02 — on Orth 4 19 22 
$ ou Mar. 19 $ 66.02 on July 14 1922 ¢ 66.02 on Nov. t4922 
$ on Apr. 19 $ 66,02 on Aug. 24 1922 3 66,02 on tobi ince 


and Dollara on the day of each moath thereafier 
for montha, and cuch other suns as are herelnafter mentioned, together with Intcrest on all 
amounts uvpald at the rate of 8 per cent per annum from date until! pald. All of anid 


paymenta shall be payable at the office of the party of the first part. 


1) The party of the second part berehy acknowledges recetpt of anid automobile, and agrees not to eell, attempt to sell therwine dlapoe of of 
hypethpeate the seid aulomoliie nor take the anme aut of te State of Callfornfa, nor permit the seme to he remored fre the possession of tha party of the 
necond part, nor permit the asme te bo attached or repletined, ner create nor permit to be created any Slen or inewunibinthe agalost the sama for storage, 
repalra or ofherwine, and further agreea th keep nald automobile In good cepalr, and to pay all tasoa aud assesamerita levied or asweqsedd agatnat sald auin- 
mohlle Including any tages or assesaments levied or assessed) npon thla contract, and alan feea for ecknavledging aad recone thin centeadt, and not te 
asaign this contract wifhaut the previnua wriffen consent of the party of the first part; aud aald party of the accond part berchy further agrees that the satd 
borty of the rst part may take possession of entd nutemebite for the purpose of putting the sine fi repair ty ene sald party of the secerad port fatle te 
keep It In good repair, but the taking posseaalon thereof for such purpose shall not operate aa an election by the party of the frst port to terminate thia eva 
tract, and all bills for repatra done upon and material furnished for aald automabile by eatd party of tho firat part alii! be added ta the purelinse price of 
aald automobile and shall he payable to anid party of the firal pari on the 16th day of the neat aucceeding moenth, and it le agreed that sald party of the 
necowl part acquires no claht or title th or ty anll automediile until all auch bills have been pald hy aald pnity of the aceond part, and aah} party of the 
second pert haa fully complied with all other terms af this contract, 


2. The perty of the aecond part ahall keep anid autemubile inaured in a Company aelected by aald party of the first part, ond In fasoar of tha party 


of the Arat part, cgalnat thre, theff, woeful converston. ce aflseodicn god 


for na amount nol tesa than the unpeld balance due on this enntract Bald party of (he second part shall alse pay far the premium for antl Inanranece at 
the thme of the esecutlon of tia contract, and alae ta continue aald inaurence in feree during the Ilfe of this contrat at bis expense tn case of load under 
sald policy the money pold by the Inanranve Company elall be retained by the party of the firat part or his asaine, In settloment of anld . to the extent 
af the unpald halence under tila contract, and the remainder, If any, pold to the party of the apcond part Sald party of the second part agrees to ence 
eald party of the frat part harmless from any and all elleced Wabllitiea, Including all ensta and Attorney's fees, For all Injurs or damage te persona or prop: 
erty caused In any manner by the maintenance, operation or use of anld automoalille. 


3. Should any losa, damage oe Injury result ty the anid automobife froro any couse Whatever, such lows, damage or Injury shall ont relieve the porte 
af the aecond part of his obMyation te pay the full balance due according to the terms of thia contract, aml in ease of any unnanal ar nureaamable depre 
ctation In tho ralue of sald qutomohile, of which the party of the frat port ahall be the acle judge, anid party of the first part may, at Ita option, retihe 
ponaraston «f aah autamehite, fmetidine nll paqanecot cod og eeseertes, with or without proceea of bin. amd cedse arhd aetamebile ta Te sehf sine at. 
publte auctlon or private adie without notice and credit anid ptorty of the second part with the proceeds reatized from aaid <nte after devbteting the necesauty 
coat of retaking sald nntomoblle, tagether with the coat of the necessary repaira to put acid aulomebile In condithar to be add, and ales the enata of sod 
aale, Including reasonable comnilaston for making said sale and alan ceadonatle Attorney fees, and whall aleo erect sald party of the seco part with all 
amounts theretofore pal} by him under the terms of this agreement, whereupon sald party of the aecond part sholl fumesiiately become Hable for the balance 
of the total contract price, hereinbefore atafed, remaining unpald, which sald balance ahatt be computed by deducting the total amount of said credits fron 
the anid total enntract price agreed npon herein, and the aald party of the first part may bring aull for sald balance Immediately after nteertalning same 


4. Bhould the party of the second pert snake default tn the payment of any of the sald seperal amounts when die, of In the event of fallure of 
he peny of the weeand part to perform any of the conditions and covenants herein centnined, or ta the event that the party of the second part «hal! become 
Noenclally involved ar Insolvent, of in the erent that the party of the secand part shall fall to pay the cont of aeld Insurance on demand, all payinents herein 
provided fur atell he due and payahie ef once, or the ynety of the first part may Immediately take poasession of sald automobile whonerer and whererer 
found, with or without proceaa af lew, naing all necessary force to do ao, and all paymentn previcualy mede hy the perty of the second part hall te cometruist 
in he applied aa pomponention for deprarialinon In value sud for the eae of salit sutomobile; and the narty of the eccend part heccby welrey and relinquishes 
all cighia to the monesa ao patd and all eights agninet the. party of the first part, for leaking poaeeasion of said automubite 


6. The tltla to the aald automobile herein described, including parts, accensorica and extra equipment, now oc hereafter altached to or acd In eon - 
ton with seld avinmobite shall remain aniely In the party of the fest part until ell of the sald payments ere made and all of the conditions herelo conte ed 
ere fully compiled with. Tnasesston af anid automobile ehall-elve the party nf the second pert no title oe interest therein and oo rights except as herein pr 
vided. . 

G. Aae pert of thie condifionel contract of aale, it Is further agreed that In the erent the party af the first part siall aasign thia contrect and the 
monere payahle thereunder to a third perfs, thén ell moneya payable uoder thie contract hy the perty of the seeand part shall be paid in such sesilee 
withoul recoupment, set-off or counter-claim of any sort whatscerer. 


1. In case the party of the first part aliall employ an Atlorney to recover either the evtomoabile of calleet any unpaid balance due tinder thie conten t, 
the party of the aecund part promises to pay, and there ahall Immedistely hecome dus and payetie, an edilittonal mum of not lena then $100 00 ae and for 
Attorney's fees The parly of the second part further agrees lo pay to the party of the Oret pert any erpenne which the party of the firat pert mer Ineur 
lo re evering the possession of the eald automobile, ar collecting any belance due under this contract in the erent that the party of the necond part faltn 
to perform eoy of the prooilnes or corensnts to be performed by (he perty nf the second part., 


Aald party of the second part hereby espressiy agrees that be will nat use nr perniit agid automobile to be used for hire during the galnteice of 
thle contrast, without the wrilten consent of the party of the firat part. 


& Wt te further egreed that the party of the second pert will solify the perty of the Bret pert nf any change of hia address. 


18, The perty of the second part agrees furthwith to property register anld automobile sod procure a« Heenae therefur from tha Moline Vehicle De- 
pertment of the Btete of California, and to tormedistely report the number, is writing, to the party nf the Brel pert, or its aoslene, whn shell have the right 
to Insert the State License pomber lo the blank above prorided therefor. 


1}. Tie to expressly made of the enseuce of this contract. 


12. It Is mutuelly understood and agreed thet ehevd iba party of the first part render to the party nf the second part aoy statement, or eoy notice 
or notices of eny amount dee under thie contract, er should the party of the Bret part or its aselgne accept from the party of the eecnod part, part paymenta 
Or peyments of any emount or emonete pest due under this agreement, then nelther the rendertog of such statements mor the acceptaoce af pert parm@eot of 
(he emeunt pact due ahall be conntrued in any wey to be a watver or change or modification on the part of the party of the first part of any of ihe ttle 
conditions of tbta contrect or of eny rights of forfettare or cenceilation of sald conirect Ip case of default rn the part of the party of the second part. 


18 Seld party of the second part further earees thal In lhe event of compuleory or voluntary military duty, thet he walres all rights to any defenpa 
chele-erer om the grounds of bis aliltary oceupation er calling and tn conet@eration of the receipt of the al tomobtle here described, he wairee all defense of 
every kind and sature whatenever ef such laws ee are new ip force or may be hercinafier marted relating thereto tlle 


ie te aureed that the party of the secon part wit seh sd 
16. Thia agreement ahall inure to the bene@t of and be ‘Dloding wpon the helre, ‘ 


parthea herelo, 


13. This contract !a executed tm duplicate, of which the original Je delivered to the party of the Aret part 
of the secund part. 


IN WITNESS WHEREOP, the sald parties bare bereunto set their hands and seals thie 


the ‘Art pa 


ayot April 1922, at SAN FRANCISCO, CALIFORNIA. 
Wituess By 

# _ Ab, King 
Witnsss 7 

Re Fs TOO eenne . Sos 

ee. Gino orno Modes: 
Addresa of party of the excond part 
a ee 
Please Fill Out this Blank Carefully 
Nuine G, Modes ti _ a, ° aa Siesbscree 
Naine bid Post Otlice 
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To whom does eecond 
party refer aa to hia MMe, Sak Fre Address... London St. SF. 
fiosuclal and general 


stesnding. GIVE CWO Qh onan scanscceiess once ee Ee ene AOA ROR Ae iccccn csr cue ci ree 
numes or more 

For whut purpose Is 

nutomobile lo DO wEaed........ ees B usiness and Pleasure Seriees rn =ic0e'<GaSat aaa Cain ce nea ata ee estan osncoder pase ect poms 
Where Is automobile 

WBUSIly MtOnOd i cccnccccsccescaccesencencavememenarssccorss Private Garage eorss such enz toetaeteeseerer tent re sentaceenteress ea aususvenss seraseersperecrt coscoreertrereres tteersen aren Sone) 
Heve benk 

RECOUTE WIM ic ccccececcecececrenas caused Send teeeniicoseeee eaten taser socamtenee econ teeteatenesee sesdsscasonee anesine cevaseassevtvattettterstarsot:sseraesa ceed sesaesstensnenveseteeerteces eoettztne teat nen teem ‘ 


Aro you over 21 years of age _— > i i Sasesssutvasceccecss APO YOUSNTACDAT! Ts. ee cette ee 
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— = —— -—— —— - — — rr het 
How many children? .... es Vee ssa ee. Name and addresa of relatives in Sen Franclaco. — 
6 
oni — ~ oe anid palette cr 


ere fs oevenrren ty saeaee pesesenree RARER IS eter 0 


i i . : PN eal 


; ’ For Value Received 


T hereby assign al] my right, title and interest In and to the within contract and In and to the property therein described 


and al! of the moneys payable thereunder to................-.-—----....=- ee ee ee ee 
and hereby guerantee the payment of all moneys = or to become a afer on said copotract and also the full, parfieeliiens 
by the second perty therein named of all the second party's promisea and covenants, and I hereby conesnt thal the time of 
payment of any of the said installments therein provided may be extended at the request of the second party. 
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And further evidence supporting all the allega- 
tions of the application of H. O. Harrison Co. for 
the allowance of a lien in its favor against the pro- 
ceeds of the sale of said Essex automobile, having 
been introduced, and no answer to said application 
having been filed and no evidence to the contrary 
having been offered or introduced by the plain- 
tiff, United States of America, the application on 
behalf of H. O. Harrison Co. was ordered submitted 
by the Court for decision. 

That thereafter and on the 14th day of April, 
1923, the said application was denied by the Court 
and an order entered accordingly, to which ruling 
said applicant duly excepted. 

REDMAN & ALEXANDER, 
Attorneys for Applicant. 


It is hereby stipulated and agreed that the fore- 
going bill of exceptions is correctly engrossed and 
may be allowed. 

Dated Jun. 5, 1923. 

JOHN T. WILLIAMS, 
U.S. District Attorney. 
F. J. SCHMID. [80] 


United States of America, 
Northern District of California,—ss. 

I, John S. Partridge, Judge of the United States 
District Court for the Northern District of Cali- 
fornia, do hereby certify that the foregoing is a full, 
true and correct bill of exceptions in the above 
action and that the recitals therein regarding 
the evidence are true and correct and the same is 
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now allowed, approved and signed, and ordered 
filed and made a part of the records in this cause. 
Dated: this 16th day of June, 1923. 
JOHN S. PARTRIDGE, 
Judge. 
Received the within bill of exeeptions this 14th 
day of May, 1923, without waiving any objections 
as to time or otherwise. 
JOHN T. WILLIAMS, 
U.S. District. Attorney. 


[Endorsed]: Filed Jun. 138, 1923. Walter B. 
Maling, Clerk. By C. W. Calbreath, Deputy Clerk. 
[31] 


Certificate of Clerk U. S. District Court to Trans- 
script of Record. 

I, Walter B. Maling, Clerk of the United States 
District Court, for the Northern District of Cali- 
fornia, do hereby certify that the foregoing 31 
pages, numbered from 1 to 31, inclusive, contain 
a full, true, and correct transcript of certain 
records and proceedings, in the case of The United 
States of America, vs. Jack Modesti, No. 12957, 
as the same now remain on file and of record in 
this office; said transcript. having been prepared 
pursuant to and in accordance with the praecipe 
for transcript on writ of error (copy of which is 
embodied herein) and the instructions of the at- 
torney for the appellant herein. 

J further certify that the cost for preparing and 
certifying the foregoing transcript on writ of error 


The United States of America. 39 


is the sum of Thirteen Dollars and Seventy-five 
Cents ($13.75) and that the same has been paid 
to me by the attorney for the appellant herein. 

Annexed hereto is the original writ of error 
(page 33), return to writ of error (page 34) and 
original citation on writ of error (page 35). 

IN WITNESS WHEREOF, I have hereunto 
set my hand and affixed the seal of said District 
Court, this 27th day of July, A. D., 1923. 

[Seal] WALTER B. MALING, 

Clerk. 
By C. M. Taylor, 
Deputy Clerk. [382] 


——— 


Writ of Error (Original). 


United States of America,—ss. 


The President of the United States of America, 
to the Honorable, the Judges of the District 
Court of the United States for the Northern 
District of California, GREETING: 

‘BECAUSE, in the record and proceedings, as also 
in the rendition of the judgment of a plea which 
is in the said District Court, before you, or some of 
you, between H. O. Harrison Co., a corporation, 
applicant and plaintiff in error, and The United 

States of America, plaintiff and defendant in error, 

a manifest error hath happened, to the great dam- 

age of the said H. O. Harrison Co., applicant and 

plaintiff in error, as by its complaint appears: 

We, being willing that error, if any hath been, 
should be duly corrected, and full and speedy 
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justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, 
with all things concerning the same, to the United 
States Circuit Court of Appeals for the Ninth 
Circuit, together with this writ, so that you have 
the same at the City of San Francisco, 
in the State of California, within thirty days 
from the date hereof, in the said Circuit 
Court of Appeals, to be then and there held, 
that, the record and proceedings aforesaid being 
inspected, the said Circuit Court of Appeals may 
cause further to ‘be done therein to correct that 
error, what of right, and according to the laws and 
customs of the United States, should be done. 
WITNESS, the Honorable WILLIAM HOW- 
ARD TAFT, Chief Justice of the United States, 
the 18th day of May, in the year of our Lord one 
thousand nine hundred and twenty-three. 
[Seal] W. B. MALING, 
Clerk of the United States District Court, for the 
Northern District of California. 
By C. M. Taylor, 
Deputy Clerk. 
Allowed by: 
JOHN 8S. PARTRIDGE, 
U.S. District Judge. [33] 
Due service of the within writ of error and re- 
ceipt of a copy of same is saenowledsed this 23d 
day of May, 1923. 
J. T. WILLIAMS, U. S. Attorney, 
Attorney for Defendant in Error. 
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[Endorsed]: No. 12957. United States District 
Court for the Northern District of California. 
H. O. Harrison Co., a Corporation, Plaintiff in 
Error, vs. The United States of America, Defend- 
ant in Error. Writ of Error. Filed May 22, 1923. 
Walter B. Maling, Clerk. By C. W. Calbreath, 
Deputy Clerk. 


Return to Writ of Error. 

The answer of the Judges of the District Court 
of the United States, for the Northern District of 
California, to the within writ of error: 

As within we are commanded, we certify under 
the seal of our said District Court, in a certain 
schedule to this writ annexed, the record and all 
proceedings of the plaint whereof mention is 
within made, with all things touching the same, 
to the United States Circuit Court of Appeals, 
for the Ninth Circuit, within mentioned, at the 
day and place within contained. 

We further certify that a copy of this writ was, 
on the 22d day of May, A. D., 1923, duly lodged in 
the case in this Court. for the within named de- 
fendant in error. 

By the Court. 


[Seal]. WALTER B. MALING, 
Clerk U. S. District Court, Northern District of 
California. 


By C. M. Taylor, 
Deputy Clerk. [84] 
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Citation on Writ of Error. ~ 


United States of America,—ss. 
The President of the United States, to The United 
States of America, GREETING: 

You are hereby cited and admonished to be and 
appear at a United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be holden at the 
city of San Francisco in the State of California, 
within thirty days from the date hereof, pursuant 
to a writ of error duly issued and now on file in 
the Clerk’s Office of the United States District 
Court for the Northern District of California, 
wherein H. O. Harrison Co., a corporation, is 
plaintiff in error, and you are defendant in error, 
to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done 
to the parties in that behalf. 

WITNESS, the Honorable JOHN 8S. PART- 
RIDGE, United States District Judge for the 
Northern District of California, this 18th day of 
May, A, D. 1923. 


JOHN 8S. PARTRIDGE, 
United States District Judge. [385] 


Due service of the within citation on writ of 
error and receipt of a copy of same is acknowl- 
edged this 23d day of May, 1923. 

J. T. WILLIAMS, U. 8. Attorney, 
Attorney for Defendant in Error. 
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[Endorsed]: No. 12957. United States District 
Court for the Northern District of California. 
H. O. Harrison Co., a Corporation, Plaintiff in 
Error, vs. The United States of America, Defend- 
ant in Error. Citation on Writ of Error. Filed 
May 22, 1923. Walter B. Maling, Clerk. By C. W. 
Calbreath, Deputy Clerk. 


[Endorsed]: No. 4065. United States Circuit 
Court of Appeals for the Ninth Circuit. H. O. 
Harrison Company, a Corporation, Plaintiff in 
Error, vs. The United States of America, Defend- 
ant in Error. Transcript of Record. Upon Writ 
of Error to the Southern Division of the United 
States District Court of the Northern District of 
California, First Division. 

Filed July 28, 1923. 

F. D. MONCKTON, 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 
| By Paul P. O’Brien, 
Deputy Clerk. 


